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INTRODUCTORY. 


The  Object  of  this  Manual  is  to  record  as  compendiously  as 
possible,  the  provisions  on  this  subject  contained  in  the  Manual 
of  Military  Law  and  King's  Regulations  which  are  applicable  to 
these  Courts,  and  to  obviate  the  frequent  references  that  would 
otherwise  become  necessary. 

The  subject  has  been  classified  under  suitable  headings  so  that 
reference  may  speedily  be  made  to  any  question  that  arises  during 
the  course  of  the   Inquiry. 

The  chapter  dealing  with  evidence  has  been  kept  within  reason- 
able limits,  by  enunciating  broad  and  general  principles,  rather 
than  entering  upon  a  discussion  of  points  which  sometimes  arise 
in  connection  with  the  Rules  of  Evidence,  but  seldom  or  never 
occur  for  decision  at  these  proceedings. 

When  a  subaltern  has  attained  that  efficiency  which  has 
justified  his  CO.  in  recommending  and  obtaining  for  him  his 
Captaincy,  one  of  the  first  duties  appertaining  to  his  advanced 
rank  will  be  that  of  presiding  at  a  "  Court  of  Inquiry  to  investi- 
gate and  report  upon  all  men  who  have  been  absent  over  21 
days." 

To  be  detailed  to  preside  at  any  Court  may  sound  somewhat 
alarming,  unless  an  Officer's  avocation  in  civil  life  has  been  one 
in  connection  with  which  he  has  occasionally  been  called  upon 
to  investigate  some  question  appertaining  to  the  accounts  or 
internal  management  of  a  business  concern. 

The  President  of  a  Military  Court  of  Inquiry  need  neither  be 
a  trained  man  of  business  nor  a  Lawyer.  What  is  required  of 
him  is  that  he  should  possess  ordinary  intelligence  and  be  able 
to  discriminate  between  right  and  wrong,  and  above  all,  that 
he  should  command  the  respect  of  the  subalterns  who  are 
deputed  to  assist  him  in  'eliciting  such  evidence  from  the  witnesses 
as  bears  directly  upon  the  matter  in  question. 

In  connection  with  this  particular  Court  there  is  one  out- 
standing feature  which  should  not  be  overlooked  and  that  is, 
that  the  accused  is  never  present  during  the  proceedings.  The 
duty  therefore  of  its  members  resolves  itself  into  merely  recording 
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evidence  of  absence  upon  which  their  declaration  is  based,  and 
they  are  in  no  way  concerned  with  questions  on  the  subject  of 
cross-examination  which  are  dealt  with  at  a  later  period. 

Although  references  have  been  included  in  the  Text,  it  is  not 
necessary  to  resort  to  them  in  conducting  an  Inquiry  into  illegal 
absence.  Their  object  is  to  quote  the  authority  for  statements 
contained  in  the  text  in  the  event  of  Officers  wishing  to  study 
the   subject  in  greater   detail. 

Frequent  references  have  been  made  to  the  admirable  articles 
on  the  subjects  of  "  Offences  and  Scale  of  Punishments  "  and 
"  Evidence  "  contributed  respectively  to  the  Manual  of  Military 
Law  (6th  Edition)  by  Mr.  G.  A.  R.  Fitzgerald  of  the  Parlia- 
mentary Bar  and  late  Editor  of  the  Manual,  and  Sir  C.  P. 
Ilbert,  K.C.S.I.,  late  of  the  Parliamentary  Bar  and  now  Clerk 
to   the   House   of  Commons. 


PART     I. 

CHAPTER    I. 

Constitution   of,   and   Matters   Preliminary   to,    Courts   of   Inquiry. 

Rule  124  of  the  Rules  of  Procedure  contained  in  the  Manual 
of  Military  Law  (made  in  pursuance  of  Section  70  of  the  Army 
Act),   defines   a    Court   of   Inquiry   as:  — 

An  assembly  of  officers  directed  to  collect  evidence,  and  if  so 
required,  to  report  with  regard  to  any  matter  which  may  be 
referred    to    them.      (1). 

The  Court  may  be  convened  by  the  Army  Council  or  by  the 
Officer  in  Command  of  any  Body  of  Troops  belonging  to  one  or 
more  Corps  (2),  and  there  may  be  assigned  to  it  the  duty  of 
assisting  in  arriving  at  a  correct  conclusion  on  any  subject  on 
which  it  may  be  expedient  for  them  to  be  thoroughly  informed; 
it  may  be  required  to  give  an  opinion  on  any  point,  but  when 
the  Inquiry  affects  the  character  or  military  reputation  of  any 
officer  or  soldier,  full  opportunity  must  be  afforded  to  the  officer 
or  soldier   of  being  present  throughout  the   Inquiry   (3). 

A  Court  of  Inquiry  may  consist  of  any  number  of  members, 
its  composition  being  determined  by  the  Convening  Officer 
according  to  the  circumstances  under  which  it  is  assembled. 
Three  members,  the  senior  acting  as  president,  will  in  ordinary 
cases  be  sufficient,  and  this  in  fact  is  invariably  the  case  in 
regard   to   Courts    of   Inquiry   relating   to   absentees. 

It  will  be  seen  therefore  that  so  far  as  absentees  are  con- 
cerned, the  power  of  the  Commanding  Officer  to  convene  a 
Court  of  Inquiry  is  contained  in  the  latter  part  of  Sub-Section 
(B.)   of  R.P.    124. 

Unless  the  exigencies  of  the  service  render  it  absolutely 
necessary,  district,  garrison,  or  regimental  Courts  of  Inquiry 
and  Boards  should  not  be  held  during  those  hours  which  are 
devoted   to  parades   or  other  instruction   of   the   soldier    (4). 


(1).  R.P.  124  (A). 

(2).  R.P.  124  (B). 

(3).  R.P.  124  (F),  and  R.P.  8,  and  Note, 

(4).  K.R.  666. 
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Court  may  be  dissolved  ....  without  having  dealt  with  the 
case  of  any  absentee. 

On  anv  dav  on  which  a  Court  of  Inquiry  is  not  actually  sitting, 
its  members  ^  be  considered  available  for  other  duties.  They 
will  not  however,  quit  the  station  without  the  authority  of  the 
Commanding  Officer1  until  the  Court  has  been  dissolved   (1). 

A   Court  of  Inquiry  is  not  to  be  held  on  a  man  of  the  Army 

commission    of    the    offence. 

out  for  training   or  duty    (2). 

When    any    soldier    has    been    absent    without    leave    from    his 

Syr' authorised  to  .^nister)  respecting  he g  fact  of  sud. 
absence,  and  a  deficiency  (it  any)  in  me :  a  ,  lothi  ot 
equipments,    i^^^TS^  fact   of   such   soldier   haling 

the  entry  by  his  signature. 

A  F     A.    2    on   which   the   original   proceedings   have   been   re- 
corded will  then  be  destroyed. 

^  ^    a  F    B     115    or  in  A.B.    161   shall  be  admis- 

IThe   record  on   A.b  .   rs.    110,01   m  n..±» 
sible  as   evidence   of  the  facts  there^tated^^^ 

~7K  KTR.  926. 
(2).  K.R.  673. 
(3)       See  A. A.,  Sec.   72,  Note   1. 


All  copies  ol  the  records  required  lor  production  as  evidence  i 
shall  be  made  from  A.B.  161,  and  certified  as  true  copies  1 
by  the  officer  responsible  for  such  records   (1). 

f 


by  the  officer  responsible  for  such  records   (1) 

If  the  absent  soldier  do  not  afterwards  surrender  or  is  not 
apprehended,  such  record  shall  have  the  legal  effect  of  a  con- 
viction by   Court   Martial  for   desertion    (2). 

When  it  is  known  that  a  soldier  has  absented  himself  without 
leave,  his  equipment,  clothing  and  regimental  necessaries  will 
at  once  be  placed  in  safe  custody,  and  an  inventory  of  these 
articles  will  be  taken  as  soon  as  practicable. 

A  descriptive  report  must  be  rendered  by  every  CO.  to  the 
Editor  of  the  Police  Gazette,  London,  on  A.F.  B.  124  (3), 
of  every  deserter  or  absentee  without  leave,  giving  particulars 
of  the  man's  height,  age,  etc.  at  the  time  of  his  absenting  himself, 
and  the  fullest  information  possible,  in  order  that  the  same  may 
be  inserted  in  the  Police  Gazette,  which  is  sent  to  the  Head- 
quarters  of  every   Regiment,   Battalion,   and   Depot   at   home. 

When  there  is  good  ground  for  supposing  an  absentee  to  have 
deserted,  the  report  should  be  rendered  within  24  hours  after 
his  absence  has  been  discovered;  but  in  no  case  should  it  be 
delayed  beyond  5  days.  Up  to  21  days  the  man  should  not 
be  returned  as  a  deserter,  unless  there  is  ground  for  supposing 
that  he  has   so  deserted    (4). 

A  copy  of  the  report  should  also  be  sent  to  the  police  of  the 
district  in  which  the  offence  was  committed,  and  to  the  Officer 
Commanding  the  Depot,  in  or  near  which  the  man  deserted. 

Similarly,  reports  should  be  forwarded  to  the  police  of  the 
place  to  which  there  is  good  reason  to  believe  that  the  deserter 
may    have   gone    (5). 

When  a  soldier,  who  has  been  advertised  in  the  Police  Gazette 
as  a  deserter  or  absentee  without  leave,  rejoins,  or  is  no  longer 
liable   to   apprehension,   the   Editor   of  the   Gazette   should   imme- 


(1) 
(2) 
(3) 
(4) 
5) 


K.R.    Para.    1912  and  A. A.    Sec.    72   ss    (1)   &   (2). 

A. A.   Sec.   72  ss  (2). 

See  specimen  form  on  page   13. 

K.R.    514. 

K.R.    515. 
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diately  be  informed  of  the  fact  by  the  Commanding  Officer, 
quoting  the  date  of  the  Gazette  and  the  "  office  number "  of 
the    entry    (1). 

In  the  case  of  a  recruit  who  absconds  en  route  to  join,  a 
note  should  be  made  of  this  fact  on  A.F.  B.  124,  so  that  A.F. 
O.  1618,  being  the  descriptive  return  (2),  may  be  transmitted 
by   the  police  to  the  War  Office   (3). 

In  order  to  supplement  the  means  by  which  absentees  and 
deserters  can  be  traced,  a  new  A.  F.  W.  3111  (4),  was  drawn 
up  during  the  month  of  May,  1915,  which  should  be  annexed 
to,  and  forwarded  with,  a  copy  of  A.F.  B.  124  when  inquiries 
are  being  made  of  the  police  as  to  men  who  are  absent  without 
leave,  and  especially  those  whose  furloughs  have  expired,  but 
who  have  not   returned  to  duty. 

The  regulations  governing  the  use  of  this  new  Inquiry  Form 
provide  that  if  there  be  good  reason  for  a  man's  absence,  i.e., 
an  extension  of  furlough  of  which  the  Commanding  Officer  is 
not  aware,  or  he  is  not  in  a  fit  state  of  health  to  rejoin  his 
regiment,  the  facts  should  be  reported  by  the  Police  on  this 
Inquiry   Form. 

If,  on  the  contrary,  no  good  reason  is  forthcoming  for  the 
man's  continued  absence,  and  he  is  in  a  fit  state  of  health,  the 
police  will  warn  him  to  rejoin  his  regiment  forthwith,  and  report 
the  circumstances  to  the  Commanding  Officer  on  such  form. 

If,  as  frequently  happens,  the  soldier  has  neither  a  railway 
warrant  nor  money  with  which  to  purchase  his  ticket,  and  is 
more  than  10  miles  from  his  unit,  he  may  be  furnished  with  a 
police    travelling    warrant. 

The  train  by  which  he  is  travelling  will  be  reported  by 
telegram,  if  possible,  to  the  officer  who  made  the  inquiry,  to 
whom  also  any  claims  for  repayment  in  respect  of  travelling 
warrants    will   be   addressed. 

In  cases  in  which  the  man  is  not  found  at  the  address  given, 
enquiries    will    be    made    by    the    police    as    to    his    whereabouts, 


(1).  K.R.    516. 

(2).  See  specimen  form  on  page    18. 

(3).  K.R.   533. 

(4).  See   specimen  form   on  page    14. 
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and,  if  he  be  traced  to  another  police  area,  the  Inquiry  Form 
W.  3111  will  be  forwarded  to  the  police  of  the  new  district, 
for  further   action   by   them. 

If  the  man  states  that  he  is  unfit  to  rejoin  his  unit,  but  his 
statement  does  not  appear  to  the  police  to  be  well  founded,  he 
should  then  be  taken  or  directed  to  report  himself  to  the  nearest 
Military   Hospital  for   examination  by  the   Military   Medical   Staff. 

If  no  Military  Hospital  is  available,  the  opinion  of  a  Medical 
Practitioner,  preferably  the  Police  Medical  Attendant,  should 
be  taken,  and  his  certificate  forwarded  with  the  Inquiry  Form. 

No  arrest  should  in  any  case  be  made  until  the  Commanding 
Officer  has  been  communicated  with  and  apprised  of  the  facts. 

The  crime  of  desertion  in  the  Army  is  prima  facie  committed 
if  any  soldier  remain  absent  without  leave  for  a  period  of  21 
clear  days,  exclusive  of  the  day  upon  which  the  absence  com- 
menced, and  that  on  which  the  Court  of  Inquiry  assembles   (1). 

A  Court  of  Inquiry  has  nothing  whatever  to  do  with  the 
question  as  to  whether  there  has  been  actual  desertion.  It  must 
ascertain  and  declare,  according  to  the  evidence,  that  this  period 
of  21  days  absence  has  elapsed  since  the  man  was  reported  at 
roll  call  as  an  absentee  from  barracks    (2). 

The  Declaration  of  the  Court,  which  is  referred  to  at  pages 
21  and  22  is  summarised  on  A.F.  B.  115  (3),  and  when  this 
latter  has  been  signed  by  the  Commanding  Officer,  it  forms  the 
basis,  and  justifies  the  charge,  of  desertion  against  the  accused 
when   he  is   arraigned  for  trial  by   District  Court   Martial. 

The  Declaration  of  a  Court  of  Inquiry  is  always  to  be  *} 
regarded  as  a  condition  precedent  to  the  specific  charge  of 
desertion  being  made.  In  fact  it  would  appear  that  unless  a 
Court  has  been  held  and  such  Declaration  made,  the  charge 
to  be  preferred  should  be  one  of  "  Absence  without  Leave  " 
only,  although  the  period  of  absence  has  exceeded  the  statutory 
21    days. 

In  the  article  entitled  "  Offences  and  Scale  of  Punishments  " 
which  forms  the  subject  of  Chapter  3  of  the  Manual  of  Military 

(1).      K.R.   514. 

(2).      R.P.    125,   Note    2. 

(3).      See    specimen   on   page    17. 
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Law,    Mr.     G.     A.     R.     Fitzgerald,    late    Editor    of    the    Manual 
says : — 

"  The  criterion  between  desertion  and  absence  without  leave 
is  intention." 

"  The  offence  of  desertion — that  is  to  say,  of  deserting  or 
"  attempting  to  desert  His  Majesty's  Service — implies  an  inten- 
"  tion  on  the  part  of  the  offender  either  not  to  return  to  His 
"  Majesty's  Service  at  all  or  to  escape  some  particular  important 
"  service.    (1). 

Where  Military  Service  is  shirked,  the  accused  may  be  con- 
victed by  Court  Martial  of  desertion   (2). 

A  soldier  charged  with  desertion  may  be  found  guilty  of 
attempting  to  desert  or  of  being  absent  without  leave,  and  on 
the  other  hand,  a  soldier  charged  with  an  attempt  to  desert 
may  be  found  guilty  of  actual  desertion  or  of  being  absent 
without   leave. 

In  any  case  of  doubt,  as  to  whether  one  or  other  of  these 
offences  has  been  committed,  a  Court  Martial  should  find  the 
accused  guilty  of  the  lesser  offence   (3). 

When  a  sufficiently  large  number  of  men  have  been  posted 
as  absentees  by  the  Adjutant,  the  following  notice  convening  a 
Court  of  Inquiry  will  appear  in  Part   I  Orders: —   (4). 

A  Court  of  Inquiry,  composed  as  under,  will  assemble 
in  "  A  "  Company  Office  at  11  a.m.  on  Monday,  the  12th 
instant,  and  at  such  times  as  may  be  ordered  by  the 
President,  to  investigate  and  report  upon  all  men  who  have 
been  absent  over  21  days,  a  list  of  whom  will  be  forwarded 
to  the  President  and  Officers  Commanding  Companies  from 
this  office.  All  available  witnesses  will  attend.  Proceedings 
to  be  forwarded  to  this  office. 

President:    Captain  W.    Smith. 

Members:    Lieuts.    G.   Brown  and  T.    A.    Robinson. 

1).  M.M.L.   Chap.   3,  Para.  13. 

2).  M.M.L.   Chap.    3,  Para.  16. 

3).  M.M.L.   Chap.    3,  Para.  20. 

4).  R.P.    124    (E). 
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Army   Form  A.    2. 

PROCEEDINGS   of   a    .  ... 

assembled    at     

on    the    

by  order  of   

for    the    purpose    of    ., 


PRESIDENT. 

MEMBERS. 
IN    ATTENDANCE. 

The    having    assembled    pursuant    to    order,    proceed 

to 


The  completion  of  the  headings  on  this  form  should  be  filled 
in  before  the  hour  fixed  for  the  assembly  of  the  Court 
of  Inquiry,  and  according  to  circumstances  will  be  filled 
in  in  the  following  manner,  a  separate  form  being  used  for  each 
absentee: — 
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Army  Form  A.   2. 

PROCEEDINGS  of  a  Court  of  Inquiry 
assembled   at    "  A  "   Company's   Office,    A.S.C. 
on  the   12th  day  of  May,   1915, 
by  order   of  Lieut. -Colonel  Hamilton-Gordon, 

Commanding  A.S.C,  Aldershot, 


for  the 
absence 
pany,   A.S.C 


purpose   of   investigating   and   reporting    upon   the   illegal 
of    No.    S/12670    Private    Jones,    William,     .  A       Com- 


PRESIDENT. 
Captain    W.    Smith,    A.S.C. 


MEMBERS 


Lieut.    G.    Brown,   A.S.C. 
Lieut.  T.   A.   Robinson,  A.S.C 


IN    ATTENDANCE. 

The  Court   having  assembled  pursuant   to  order,  proceed  to  take 


evidence 
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PART    II. 

CHAPTER    I. 

Proceedings    at,    and    Matters    Relating    to    the    Conduct    of, 
Courts    of    Inquiry. 

When  the  notice  referred  to  in  the  preceding  Chapter  has 
appeared  in  Part  1  Orders,  and  prior  to  the  time  fixed  for  the 
Court  of  Inquiry,  the  Adjutant  will  forward  to  the  President  a 
list  of  names  of  the  men  who  have  been  absent  for  a  period 
of    21    days. 

At  the  same  time  he  will  call  attention  to  the  name  of  any 
man  in  respect  of  whom  certain  evidence  is  not  forthcoming,  and 
will  request  an  adjournment  of  the  case  on  the  ground,  for 
instance,  that  the  N.C.O.  who  called  the  roll  of  his  section  is 
either  on  leave  or  will  unavoidably  be  absent  at  the  time  the 
Court  of   Inquiry  is  proceeding  with  its  investigations. 

All  proceedings  of  Courts  of  Inquiry,  Committees  and  Boards 
for  which  special  forms  are  not  provided  are  to  be  written  on 
A.F.  A.   2   (1),  a  skeleton  of  which  will  be  found  on  page   15. 

The  President  and  members  of  a  Court  of  Inquiry  should  not 
forget  that  their  duties  are  analogous  to  those  of  a  Jury  at 
Common  Law,  that  is  to  say,  they  are  the  judges  of  the  facts 
adduced  by  means  of  evidence  to  the  Court,  and  of  the  demeanour 
of  witnesses   who  are  giving   their  evidence   upon  oath. 

The  reliability  of  the  testimony  very  often  depends  upon,  and 
can  invariably  be  gauged  by,  the  attitude  taken  up  by  the  various 
witnesses   when   they  are  giving   their   evidence. 

No  opportunity  is  ever  afforded  to  the  members  of  a  Court 
of  Inquiry  of  questioning  the  veracity  of  a  witness  by  means  of 
cross-examination,  and  therefore  especial  care  is  required  to 
exclude  all  evidence  of  an  indirect  or  irrelevant  character. 

It  is  not  improbable  that,  at  times,  a  N.C.O.  or  man  will 
appear  before  the  Court  as  the  first  witness  in  a  case,  and  after 
going    through    the    formality    of    being    duly    sworn,    will    either 


(1).      K.R.    677. 
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nroduce    a    bundle    of    documents    which    are    wholely    irrelevant 
or  will  proceed  to  timorously  announce  that  Corporal  Smith  told 
him    thltthe   man  in  question   was   reported  by   Corporal   Jones 
to  be  absent  on  a  certain  date. 

In  order  to  obviate  the  waste  of  time  involved  in  this  useless 
nrocldure  i  is  always  advisable  to  question  the  witness  as  to 
{he  kind  ot  evidence  which  he  proposes  to  give  before  adminis- 
tering   the    oath. 

The  most  important  evidence  in  all  cases  of  absence  is  that 
which  is  given  by  the  N.C.O.  who  personally  called  the  roll 
Tnd  reportfd  the  man  absent,  in  other  words  it  must  be  first  hand 
Evidence  or  in  legal  phraseology,  direct  and  not  hearsay  evidence. 
Bv  reason  of  the  abnormal  expansion  that  has  taken  place  in 
th^Htish  Armv  since  the  present  War  was  declared,  and  the 
nressant  transfer  of  men  from  one  station  to  another  many 
cases ^present  themselves  for  investigation  at  Courts  of  Inquiry 
where  direct  evidence  is  not  forthcoming. 

For  instance  the  N.C.O.  who  called  the  roll  at  the  time  when 
the  accused^as  found  to  be  absent  may  have  been  despatched 
to  the  Expeditionary  Force  or  posted  to  some  other  unit. 

Provision  is  made  by  King's.  Regulations  that  when  a  draft 
parades  preparatory  to  embarkation  two  or  more  s^N^Os. 

absence    (1).  .       , 

The  practice  however  which  appears  to  prevail  is  that  an 
NT  C  O    nrior  to  leaving  his  unit,  hands  over  to  his  successor  aii 

absconded.  .         , 

The   bundle   of   documents   above    referred   to   may   consist    ot 

™ssrs,^s  as?  ss  sw^-msm 

deserted  en   route. 


(1).      K.R.    1504. 
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Evidence  must  therefore  be  looked  for,  not  only  of  the  fact 
that  the  man  left  his  station,  but  also  that  he  was  one  of  a 
draft  of  men  actually  ordered  to  report  to  the  new  district,  and 
that  some  witness  is  present  who  was  responsible  for  the  re- 
ceiving room   to   which  he   should  have   reported. 

The  production  therefore  to  the  Court  of  the  letter  of  the  i 
Officer  Commanding  ordering  the  man  to  report,  and  either  the 
documentary  or  oral  evidence  of  the  N.C.O.  to  whom  he  should 
have  reported,  is  sufficient  to  justify  the  Court  in  declaring  him 
to  have  illegally  absented  himself  without  leave,  so  long  as  the 
period  of  21  days  has  elapsed  since  his  departure  from  the 
despatching  unit. 

At  the  same  time  it  is  necessary,  before  declaring  the 
deficiency  of  any  kit,  that  the  Court  should  be  satisfied  that  the 
absentee  was,  within  a  reasonable  period  of  absenting  himself, 
in  possession  of  the  articles  of  which  it  is  alleged  he  is  deficient; 
that  the  necessary  inventory  of  his  kit  was  taken,  and  that  none 
of  the  articles  have  since  been  recovered   (1). 

Although  it  appears  to  have  been  the  acknowledged  practice  in 
Peace  time  that  Officers  or  N.C.O's.  in  charge  of  Sections 
should  forthwith  report  the  absence  of  a  man  to  the  Pay  Officer, 
it  is  doubtful  whether  this  practice  has  been  continued  since  the 
declaration    of    War. 

It  frequently  happens  that  a  man  is  reported  absent  by  the 
N.C.O.  in  charge  of  a  Section  but  that  this  information  does  not 
filter  through  to  the  Pay  Office  for  some  considerable  time.  This 
raises  the  question  as  to  whether  a  charge  of  illegal  absence  can 
be  maintained  in  the  case  of  a  man,  who  for  instance,  is  reported 
absent  on  say  the  18th  April  by  his  Section  N.C.O.  (the  notifi- 
cation of  which  has  not  reached  the  Pay  Office),  and  who,  on 
the  25th  April  paraded  for,  and  obtained  his  pay,  and  eluded 
observation  on  the  latter  date  and  again  disappeared. 

The  members  ot  a  Court  of  Inquiry  should  therefore  definitely 
ascertain  whether  any  evidence  is  available  to  show  that  the 
absentee  returned  to  his  unit  and  obtained  any  pay  since  the 
date  upon  which  he  has  been  reported  to  them  as  an  absentee. 

(1).     K.R.   673.      R.P.   125,  Note  3. 
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evidence   in   writing. 

CASE    I 

witMn  three days  of  his  absence  having  being  reported:- 

The    Court    having    assembled    pursuant    to    order    proceed    to 

take    evidence. 

First  Witness.  ~ 

No.   S4/16352  a/Cpl.   Mortimer,  C.F.,   "A"   Company  A.S.C. 

being   duly    sworn   states:  — 

"At   Aldershot  on  the    18th   day   of   AoriL    1916 ,      ^  *e 

roll    of    my    section    at    Tattoo    and    found    Ko     S/ 12 6 70    Pnvaje 

Jones,  Wm,   "A"   Company,   A.S.C,   absent,   ana 

absent."  /o\ 

Signature    of    Witness ^    >' 

Second  Witness. 

No.     S2/SR/12497     Cpl.     Dawson,    W.     J..    "A"    Company, 
A  S  C     being  duly  sworn  states:  — 

"At'  A de?shot    on    the    21st    day    of    April     1915,    I    took   an 
m    /\iuci5ii^t                       Q/19fi70  Private    Tones,   Wm.,       a 
S5  llc.'and^otd^m^be  deficient  of  the  following 
articles    of    clothing    and    necessaries:—    ^ ^____ 

(8:  ftas^&^-BS  «,«*.•«=:  3 

obtain   the   witness'    signature   at  foot. 
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Boots,  ankle,    pairs  ...  ...  ...  ...  1 

Shirts,  Flannel  ...  ...  ...  ...  2 

Brush,  Tooth      ...  ...  ...  ...  ...  1 

Comb,  Hair         ...  ...  ...  ...  ...  1 

Knife,  Table       ...  ...  ...  ...  ...  1    etc. 

Signature    of   Witness (1). 

When  the  evidence  has  been  recorded  as  explained  above,  the 
Declaration  as  set  out  hereunder  will  be  filled  in  and  A.F.  A.  2 
will  thus  be  completed. 

DECLARATION    (2). 

The  Court  declare  that  No.  S/12670  Private  Jones,  Wra, 
"  A  "  Company,  A.S.C.,  illegally  absented  himself  without  leave 
at  Aldershot  on  the  18th  day  of  April,  1915;  that  he  is  still 
so  absent,  and  that  on  the  21st  day  of  April,  1915,  he  was 
deficient  and  that  he  is  still  deficient  of  the  articles  of  clothing 
and   necessaries  enumerated   above. 

Dated    this    12th    day    of    May,    1915. 
(Signed)    President. 


} 


Members 


CASE    2. 


When  evidence  however  is  produced  at  a  Court  of  Inquiry 
of  illegal  absence  only,  and  no  record  has  been  kept  as  to 
whether  or  not  clothing  and  necessaries  were  supplied,  or  that 
the  absentee  was  previously  in  possession  of  any  kit  at  all,  the 
witness  who  called  the  roll  and  proves  the  absence  will  usually 
state  that  he  does  not  know  whether  the  absentee  was  ever 
issued  with  any  part  of  his  kit. 

(1).  A  member  ot  the  Court  should  read  the  evidence  over 
after  it  has  been  taken  down  from  the  witness  and 
obtain  the  witness'  signature  at  foot. 

(2).      R.P.   125,  Note  3. 
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In  this  event,  and  failing  any  evidence  being  forthcoming 
from  any  other  source  in  respect  of  the  issue  of  kit,  the  evidence 
of  the  witness  above  referred  to  will  be  as  follows:  — 

"  At  Aldershot  on  the  18th  day  of  April,  1915,  I  called  the 
roll  of  my  section  at  Tattoo  and  I  found  No.  S/ 126 70  Private 
Jones,  Wm.,  "  A  "  Co.,  A.S.C.,  absent;  he  is  still  so  absent, 
and  I  do  not  know  whether  he  was  ever  supplied  with  any 
articles    of   clothing   or   necessaries." 

Signature    of    Witness (1). 

As  soon  as  this  evidence  has  been  recorded,  the  following 
Declaration  of  the  Court  which  varies  slightly  from  Case  1, 
will  be  added  to  Army  Form  A.  2  in  order  to  effect  its  com- 
pletion :  — 

DECLARATION    (2). 

The  Court  declare  that  No.  S/ 12670  Private  Jones,  Wm., 
"  A  "  Company,  A.S.C.,  illegally  absented  himself  without  leave 
at  Aldershot  on  the  18th  day  of  April,  1915;  that  he  is  still 
so  absent,  and  no  evidence  is  forthcoming  as  to  whether  he  was 
supplied   with  any  clothing   or  necessaries. 

Dated    this    12th    day    of    May,    1915. 
( Signed)    President. 


Members. 


Soon  after  a  Court  of  Inquiry  has  declared  the  illegal  absence 
ol  a  soldier,  a  copy  of  the  Declaration  on  A.F.  B.  115  (3), 
will  be  forwarded  by  the  Adjutant  to  the  Officer  i/c  Records. 

If  the  absentee  has  served  with  the  Expeditionary  Force  the 
copy  of  the  Declaration  to  be  forwarded  to  the  Officer  i/c  Records 
should  be  endorsed  with  whichever  of  the  following  statements 
is  applicable   to  the  case:  — 

(1).  A  member  of  the  Court  should  read  the  evidence  over 
after  it  has  been  taken  down  from  the  witness  and 
obtain  the  witness'  signature  at  foot. 

(2).      R.P.    125,  Note  3. 

(3).      See   completed  form   on  page    17. 
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(a)  Deserted    while    on    leave    after    discharge    from    Hospital 

on  return  from  the  Expeditionary  Force. 

(b)  Deserted  after  joining  a  Depot  from  leave  on  return  from 
Expeditionary    Force. 

(c)  Deserted    after     return    from     Expeditionary     Force     after 

being  warned  for  reinforcements. 

(d)  Deserted   overseas. 

If  the  absentee  has  not  served  with  the  Expeditionary  Force, 
the  Declaration  should  be  endorsed  to  this  effect. 

In  each  case  the  endorsement  will  be  vouched  for  by  the 
signature  of  an  officer   (1). 

If  it  be  discovered,  after  a  Court  of  Inquiry  has  been  held, 
that  any  mistake  has  been  made  or  that  there  was  not  sufficient 
evidence  to  justify  the  Court's  Declaration,  or  that  the  evidence 
was  in  any  respect  erronous,  the  Commanding  Officer  may  cancel 
the  contents  of  A.F.  B.115,  provided  such  cancellation  is  pub- 
lished in   Part   II   Orders. 

The  Declaration,  or,  as  it  may  be  called — the  Judgment  of  a 
Court  of  Inquiry — differs  only  from  the  verdict  of  a  Jury  in  a 
Civil  Court  in  that  the  evidence  which  is  recorded  by  the  Court 
on  A.F.  A.  2  is  destroyed  after  the  Declaration  of  the  Court  is 
entered  in  A.B.  161,  and  signed  by  the  Commanding  Officer, 
and  as  stated  at  page  11,  A.F.  B.  115  which  is  extracted 
from  this  record  is  always  taken  to  be  the  justification  for  the 
charge  of  desertion  made  against  the  absentee  in  question  at  a 
Court  Martial;  whereas  in  the  case  of  a  verdict  in  a  Civil  Court 
the  evidence  upon  which  the  Jury  arrived  at  their  verdict  is 
preserved  and  can  be  referred  to  if  an  appeal  be  demanded  by 
the   unsuccessful   party. 

When  the  record  of  the  Declaration  of  the  Court  has  been 
so  entered  in  A.B.  161  by  the  Commanding  Officer,  such 
number  of  certified  copies  of  the  Declaration  on  A.F.  B.  115 
may  be  made  as  circumstances  require,  and  the  production  of 
this  form  at  a  Court  Martial  shall  be  evidence  of  the  facts 
therein  stated,  and  may  be  accepted  by  the  Court  without  calling 
a  witness  to  prove  that  it  has  been  so  signed  and  certified  (2). 

(1).      Army  Service  Corps  Reg.   Standing  Orders,  Para.    158. 
(2).      K.R.    1912,  Para.   2,  and  A. A.   Sec.    163  s.s.   I   (h),  and 
Note   2,  and  see  specimen  A.F.   B.    115  on  page   17. 
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CHAPTER   II. 

The  Oath. 

Unlike  the  members  who  constitute  a  Court  Martial,  the  mem- 
bers of  a  Court  of  Inquiry  need  not  be  sworn;  but  the  oath  must 
be  administered  by  the  President  or  a  Member,  to  each  witness 
whose  evidence  is  to  be  taken  down   (1). 

The  administration  of  the  oath  consists  in  handing  to  the 
witness  a  book  containing  the  New  Testament  or  the  New  Testa- 
ment alone  (which  he  should  take  in  his  right  hand,  ungloved), 
at  the  same  time  removing  his  cap,  and  addressing  to  him  the 
following   words :  — 

"  The  evidence  which  you  shall  give  before  this  Court  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So 
help  you   God." 

The  witness  should  then  simply  repeat  the  words  "  So  help 
me  God,"  and  kiss  the  Book   (2). 

If  a  witness  object  to  take  the  oath,  the  Court,  if  satisfied 
of  the  sincerity  of  the  objection,  shall  permit  such  person, 
instead  of  being  sworn,  to  make  a  solemn  declaration,  which 
should  be  read  to,  and  repeated  by  him  in  the  following  form:  — 

"  I  do  solemnly  promise  and  declare  that  the  evidence  which 
I  shall  give  before  this  Court  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the   truth    (3). 

This  declaration  shall,  for  the  purposes  of  the  Army  Act,  be 
deemed  to  be   an  oath   (4). 

If  a  witness  elect  to  make  a  solemn  declaration  instead  of 
taking  the  oath,  a  note  should  be  added  to  the  proceedings  to 
this    effect    (5). 

An  oath  may  always  be  administered  in  such  form  and  with 
such   ceremony   as    the    witness    declares    to   be,   according   to   his 


(i 

(2. 
(3) 
(4) 
(5) 


R.P.    125   (E). 

R.P.   82  (B),  and  R.P.   30,  Note   1. 

R.P.   82  (D). 

M.M.L.  Chap.  VI.,  Para.   89,  A. A.  Sec.   52  (4). 

R.   P.    28,  Note   2. 
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religion,  binding  on  his  conscience,  and  if  any  person  desire  to 
swear  with  uplifted  hand  in  the  form  of  oath  as  administered 
in  Scotland,  he  shall  be  permitted  to  do  so. 

As  to  subjects  of  the  Jewish  persuasion,  it  is  unnecessary 
that  they  should  remove  their  head-dress;  whilst  in  the  case  of 
Roman  Catholics  a  cross  is  usually  marked  by  them  on  the 
cover  of  the   Book   (1). 

Every  N.C.O.  or  man,  who,  when  being  examined  on  oath  or 
solemn  declaration  before  a  Court  of  Inquiry,  wilfully  gives 
false  evidence,  shall  be  liable  on  conviction  by  Court  Martial  to 
suffer  imprisonment  or  such  less  punishment  as  is  laid  down 
in  the  Army  Act   (2). 


(1).      R.P.    30,    Notel.    M.M.L.,    Chap.    VI.,    Para.    89,    and 

A. A.   Sec.   52   (4). 
(2).      See  A. A.   Sec.    142  and  Notes. 
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PART    III. 
CHAPTER    I. 

Evidence    Generally. 

The  Rules  of  Evidence  adopted  in  Civil  Courts,  having 
Criminal  or  Summary  Jurisdiction  in  England  are,  by  Section  128 
of  the  Army  Act,  made  applicable  to  all  Courts  of  a  Military 
character. 

These  Courts  comprise  Field  General,  District,  and  Regimental 
Courts-Martial,  Courts  of  Inquiry,  and  all  other  proceedings 
of  a  Judicial  nature  where  sworn  evidence  is  recorded  concerning 
any  matter  to  be  reported  upon  or  requiring  decision. 

The  term  "  evidence  "  may  be  defined  briefly  as  "  the  sworn 
testimony  of  competent  witnesses  which  is  admissible,  and  at 
the   same  time   relevant  to  the  facts  in  issue." 

The  subject  may  be  divided  into,  or  classified  under,  two 
distinct    headings,    viz.:  — 

(1)  Oral  evidence, 

(2)  Documentary  evidence, 

and  each   of   these   in   turn   sub-divided  into 

(a)  Direct  and  indirect  evidence, 

(b)  Primary   and   secondary   evidence. 

The  classifications  themselves  are  sufficiently  simple  and  re- 
quire  little   or   no   explanation. 

It  may,  however,  be  said  that  oral  evidence  consists  of  state- 
ments made  by  witnesses  under  examination  as  to  the  facts 
relating  to  the  matter  in  question,  whereas  documentary  evidence 
consists  of  statements  contained  in  documents,  i.e.,  Attestation 
Papers,  Returns,  Statutory  Declarations,  Records,  Regimental 
Books   and   Letters. 

(a)  Direct  evidence  is  that  evidence  which  bears  directly 
upon  the  matter  in  issue,  and  consists  of  statements  made  by 
witnesses  who  were  actually  present  when  the  alleged  event, 
which  forms  the  subject  of  the  charge,  took  place,  or  who  saw 
and  witnessed  the  commission  by  the  accused  of  the  offence 
with  which  he  is  charged,  e.g.,  the  evidence  of  a  witness  who 
saw   the   accused   wilfully   damage    Government   property. 
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Indirect  or  circumstantial  evidence  is  made  up  of  information 
supplied  by  witnesses  which  enables  the  Court  to  draw  the 
inference  whether  the  occurrence  alleged  did  or  did  not  take 
place,  e.g.,  the  evidence  of  one  who  did  not  personally  witness 
the  act,  but  who  immediately  afterwards  saw  the  accused  place 
the   damaged   Government   property  in   his   barrack   box. 

In  all  Judical  Inquiries  and  Proceedings  the  Members  of 
the  Court  should  always  confine  themselves  to  the  best 
evidence,  or,  in  other  words,  admit  only  direct  evidence,  and 
exclude  all  evidence  of  an  indirect  and  irrelevant  character. 

Speaking  of  the  importance  of  excluding  indirect  evidence 
from  Judicial  Inquiries,   Sir  C.    P.    Ilbert  says:  — 

"  Its  exclusion  assists  the  Jury  by  concentrating  their  atten- 
'  tion  on  the  questions  immediately  before  them,  and  prevents 
|  them  from  being  distracted  or  bewildered  by  facts  which  either 
'  have  no  bearing  on  the  questions  before  them,  or  have  so 
'  remote  a  bearing  on  those  questions  as  to  be  practically  use- 
'  less  as  guides  to  the  truth,  and  from  being  misled  by  state- 
'  ments,  the  effect  of  which,  through  the  prejudice  which  they 
'  excite,  is  out  of  all  proportion  to  their  true  weight.  It  secures 
J  fair  play  to  the  accused,  because  he  comes  to  the  trial  prepared 
|  to  meet  a  specific  charge,  and  ought  not  to  be  suddenly  con- 
'  fronted  by  statements  which  he  had  no  reason  to  expect 
'  would  be  made  against  him.  It  protects  absent  persons 
|  against  statements  affecting  their  characters,  and,  lastly,  it 
|  prevents  the  infinite  waste  of  time  which  would  ensue  if  the 
|  discussion  of  a  question  of  fact  in  a  Court  were  allowed  to 
'  branch  out  into  all  the  subjects  with  which  that  fact  is  more 
'or  less   connected."    (1). 

(b)  The  words  "  primary  "  and  "  secondary  "  are  perhaps 
more  applicable  to  documentary  than  to  oral  evidence,  and  it  is 
chiefly  to  documentary  evidence  that  these  two  terms  are  cus- 
tomarily applied. 

Primary  evidence  of  the  contents  of  any  document  is  that 
which  is  given  to  the  Court  by  the  production  of  the  original 
document    itself,    since    a    verbal    account    of    the    contents    of    a 


(1).      M.M.L.  p.  56,  Para.  5. 
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document   can   never   be   received   if   the   document   itself   be   ob- 
tainable   ( 1 ) . 

When  such  document  is  one  that  is  required  by  Law  to  be 
attested,  it  will  be  necessary,  with  two  exceptions  (2),  to  call 
an  attesting  witness   to  prove  its   execution. 

Secondary  evidence  is  that  which  is  furnished  by  the  pro- 
duction of  a  document  or  by  oral  evidence  as  to  its  contents; 
but  before  this  class  of  evidence  becomes  admissible,  a  witness 
must  be  called  who  can  satisfactorily  account  to  the  Court  for 
the  absence  of  the  original  document. 

The  rule  as  to  the  inadmissibility  of  a  copy  of  a  document  is 
applied  much  more  strictly  to  private  than  to  public  or  official 
documents     (3). 

Secondary  evidence  may  be  given  of  the  contents  of  a  private 
document  in  the  following  cases:  — 

(a)  Where  the  original  is  shewn  or  appears  to  be  in  the 
possession  of  the  adverse  party,  and  he,  after  having  been 
served  with  reasonable  notice  to  produce  it,  does  not  do  so. 

(b)  Where  the  original  is  shewn  or  appears  to  be  in  the 
possession  or  power  of  a  stranger  not  legally  bound  to  produce 
it,  and  he,  after  having  been  served  with  a  writ  of  subpoena  duces 
tecum,  or  after  having  been  sworn  as  a  witness  and  asked  for 
the  document,  and  after  admitting  that  it  is  in  Court,  refuses 
to   produce  it. 

(c)  Where  it  is  shewn  that  a  proper  search  has  been  made 
for  the  original,  and  there  is  reason  for  believing  that  it  is 
destroyed    or    lost. 

(d)  Where  the  original  is  of  such  a  nature  as  not  to  be 
easily  movable  (a  placard  posted  on  a  wall  or  a  tombstone) 
or  is  in  a  country  from  which  it  is  not  permitted  to  be  removed. 

(e)  Where  the  original  is  a  document  for  the  proof  of  which 
special  provision  is  made  by  any  Act  of  Parliament,  or  any  law 
in  force  for  the  time  being.  (These  are  practically  treated  on 
the   same  footing  as  public   documents). 

(1).  M.M.L.  Chap.  VI.,  Para.  31. 
(2).  M.M.L.  Chap.  VI.,  Para.  33. 
(3).      M.M.L.  Chap.  VI.,  Para.   34. 
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(f)  Where  the  document  is  an  entry  in  a  Bankers'  Book, 
provable  according  to  the  special  provisions  of  the  Bankers' 
Books   Evidence   Act,    1879.      (42  and   43  Vict.,  c.    II).      (1). 

CHAPTER   II. 

Application    of    Rules    of    Evidence. 

(i)    What   Facts   are   to   be   Proved. 

Having  now  denned  the  various  terms  that  are  applicable  to 
evidence  in  general,  it  is  proposed  to  treat  as  concisely  as 
possible  with  the  course  to  be  pursued  in  putting  these  rules 
into   operation. 

The  principal  matters  to  be  inquired  into  and  determined 
before   recording   evidence  at  any   Military   Court  are:  — 

(i)      What  facts  are  to  be  proved  and  upon  whom  does  the 

onus   of   proof  lie. 
(ii)     What  evidence  is  admissible. 

(iii)   Who  may  give   evidence    (competency  of  witnesses). 
(iv)    How  evidence  is  to  be  given. 

The  facts  of  which  proof  is  required  in  both  Civil  and 
Military  cases  are  those  that  are  in  issue  between  the  parties, 
that  is  to  say,  those  facts,  whether  affirmative  or  negative, 
that  are  alleged  by  the  prosecution  in  support  of  the  charge 
and  denied  by  the  defence.  In  other  words  a  plea  of  "  Not 
Guilty  "  set  up  by  the  accused  puts  the  prosecution  to  the  proof 
of  the  facts  upon  which  the  offence  is  founded. 

Unless  therefore  the  onus  of  proof  is  shifted  (2), 
it  is  the  duty  of  the  prosecution,  in  order  to  establish 
the  guilt  of  the  accused,  to  satisfy  the  Court  that  the  crime 
alleged  against  the  accused  was  actually  committed  by  him. 
In  Civil  cases  the  facts  to  be  proved  are  set  out  in  the  Pleadings. 
These  consist  of  certain  particulars  known  as  a  Statement  of 
Claim  delivered  by  the  plaintiff  to  the  defendant  after  writ  issued, 
setting  forth  the  allegations  upon  which  the  claim  is  based. 
These  allegations,  or  some  of  them,  may  be  admitted  by  the 
defendant  in  his  Statement  of  Defence,  but  those  which  he 
specifically  denies  or  traverses  are  said  to  constitute  the  issue 
to   be    tried. 

(1).      M.M.L.  Para.  35. 
(2).      See   page    32. 
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The    position    thus    arrived  at    discloses    the    real    difference 

between    the    parties,    and    the  facts    relating    to,    and    associated 

with,  this  difference  are  those  which  the  plaintiff  is   called   upon 
to  prove  at  the  trial. 

In  criminal  cases  the  charge  against  the  accused  is  made  in 
what  is  called  an  Indictment.  This  may  consist  of  one  or 
several  Counts  according  as  the  depositions  taken  down  in 
writing  at  the  Police  Court  show  the  accused  to  have  committed 
one    or   more    offences. 

The  proof  of  these  Counts  rests  entirely  upon  the  prosecution 
in  accordance  with  the  well-known  maxim  that  "  a  man  must  be 
assumed  to  be  innocent  until  he  is  proved  to  be  guilty,"  and 
one  or  more  of  these  Counts  must  be  proved  to  the  hilt  in 
order  to  secure  a  conviction.  When,  in  a  Civil  case  the  plaintiff 
has  failed  to  establish  the  full  amount  of  his  claim,  but  has 
proved  that  he  is  entitled  to  some  portion  of  it,  the  Court  may 
award  him  judgment  in  respect  of  this  portion,  technically  known 
as    a    "  Quantum    Meruit." 

A  similar  rule  is  also  applicable  to  criminal  proceedings,  i.e., 
where  evidence  is  not  forthcoming  to  prove  the  principal  offence 
which  is  alleged  against  the  accused,  he  may  be  found  guilty 
ol    a   lesser   or   minor   offence. 

The  burden  of  proof  is  said  to  shift  from  the  prosecutor  to 
the  accused  when  certain  facts  have  been  given  in  evidence 
which  raise  a  presumption  of  guilt. 

Where  it  is  proved  that  an  unlawful  act  has  been  committed, 
a  criminal  intention  is  presumed,  and  the  proof  of  justification 
or  excuse  lies  on  the  accused.  On  a  charge  of  murder  the  law 
presumes  malice  aforethought  from  the  act  of  killing,  and 
throws  on  the  accused  the  burden  of  disproving  the  malice  by 
justifying  or  extenuating  the  act.  On  a  charge  of  wilfully  maim- 
ing or  injuring  with  intent  to  render  unfit  for  service,  the  intent 
will   be   presumed  if  it   be   shewn   that   the   act   was   wilfully   done 

(ii)  What  Evidence  is  Admissable. 

The  three  important  rules  relating  to  the  admissibility  of 
evidence    are :  — 

(1).      M.M.L.  Chap.   6,  Paras.   8  and   14. 
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(a)  That   the   best   evidence   must   always   be   produced. 

(b)  That  hearsay  is  not  evidence. 

(c)  That  opinion  is   not  evidence. 

(a)  The  best  evidence  is  that  which  is  relevant  to  the  facts 
set  out  in  the  statement  of  particulars  in  the  charge   (1). 

What  is,  and  what  is  not,  relevant  to  any  charge  is  in  some 
cases  a  matter  of  considerable  difficulty,  but  in  ordinary  cases 
common  sense  will  determine  whether  the  matter  referred  to 
does  or  does  not  bear  on  the  particular  charge  before  the  Court. 

Anything  which  tends  to  shew  that  the  accused  committed  the 
offence  mentioned  in  the  charge,  or  to  shew  the  true  character 
ot  the  offence  is,  ordinarily  speaking,  relevant    (2). 

The  character  or  reputation  of  the  accused  cannot  be  given 
as  evidence  of  his  guilt.  This  can  only  be  done  in  two  cases, 
namely: — to  rebut  evidence  of  good  character  given  on  behalf 
of  the  accused  (3),  and  after  conviction  in  order  to  guide  the 
Court   in   determining   its    sentence    (4). 

The  accused  may,  in  the  course  of  his  defence,  call  witnesses 
to  speak  generally  as  to  his  character,  but  their  evidence  must 
be  confined  to  his  general  reputation,  and  must  not  be  allowed 
to  deal  with  specific  cases  of  gallant  or  praiseworthy  conduct. 

Where  circumstantial  evidence  or  presumptive  proof  only  is 
adduced,  evidence  as  to  character  bearing  on  the  charge  may 
be  highly  important  and  serve  to  explain  the  conduct  of  the 
accused,  as  also  on  a  charge  implicating  the  courage  of  a 
soldier,  character  for  bravery  and  resolution  may  be  of  vast 
importance    (5). 

^  The  evidence  of  any  facts  which  tends  to  show  the  ordinary 
disposition  of  the  accused  is  never  admissible  at  a  trial;  for 
instance,  if  a  charge  be  made  against  a  sentry  for  having  been 
asleep  at  his  post,  the  fact  that  he  has  been  discovered  to  be 
asleep  on  other  occasions  would  not  be  admissible  to  show  that 


1).  R.P.    73   (A). 

2).  R.P.    60,   Note    2. 

3  .  R.P.    40   (3  E). 

4).  R.P.    46    (A). 

5).  M.M.L.   Chap.   VI.,   Para.    19. 
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he  would  be  likely  to  commit  the  offence,  and  if  a  soldier  be 
charged  with  insubordination,  his  insubordinate  conduct  on  pre- 
vious occasions  cannot  be  referred  to  to  prove  the  tendency  to 
insubordinate  conduct  in  general,  except  in  cases  where  the 
prosecution  seeks  to  prove  a  system  or  course  of  conduct,  or 
where  it  seeks  to  prove  a  knowledge  by  the  prisoner  of  some 
fact. 

This  latter  evidence  however  is  never  admitted  as  proof  that 
the  prisoner  committed  the  act  with  which  he  is  charged,  but 
only  as  shewing  the  quality  of  the  act  and  his  guilty  inten- 
tion   (1). 

Thus  where  a  soldier  is  charged  with  the  crime  of  desertion, 
evidence  is  admissible  to  inquire  into  the  fact  that  on  the  date 
following  that  upon  which  he  absented  himself,  he  booked  a 
passage   for  a   foreign   port. 

To  substantiate  a  charge  of  insubordinate  language  used 
towards  a  superior  officer,  the  prosecution  may,  after  having 
proved  the  words  of  the  charge,  show  also  that  the  accused 
used  disrespectful  language  on  a  previous  occasion. 

Generally  speaking,  all  circumstantial  or  collateral  evidence 
which  supplies  a  motive,  establishes  a  practice,  or  constitutes 
preparation  for  an  offence,  is   admissible. 

Confessions  made  by  persons  accused  of  committing  a  crime 
are  admissible  in  evidence  provided  that  proof  is,  in  the  first 
instance,  forthcoming  that  the  confession  was  a  free  and  volun- 
tary  one . 

A  confession  is  deemed  to  be  voluntary  and  admissible  in 
evidence  when  it  has  been  made  by  the  accused  of  his  own  free 
will. 

If  it  has  been  obtained  from  him  by  some  person  in  authority, 
or  in  any  way  concerned  with  the  charge  that  is  made  against 
him,  in  exchange  for  some  promised  advantage  or  the  avoidance 
of  some  consequence  that  would  be  inimical  to  his  interests  in 
connection  with  his  trial,  the  confession  is  said  to  be  involuntary 
and   inadmissible. 

Put    briefly,    it    may    be    said    that    to    make    a    confession    in- 
(1).      M.M.L.   p.    78,  Para.   93   (A). 
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voluntary,  it  must  have  been  obtained  by  means  of  some  induce- 
ment which  led  the  accused  to  believe  that  he  would  ultimately 
escape  the  punishment  which  the  commission  of  his  particular 
crime   warranted. 

(b)  The  term  "  Hearsay"  is  used  with  reference  to  what  is 
'done  or  written  as  well  as  what  is  spoken,  and  in  its  legal  sense, 
it  denotes  that  class  of  evidence  which  does  not  derive  its  value 
solely  from  the  credit  given  to  the  witness  himself,  but  rests 
upon  the   veracity  of  another  person. 

As  the  testimony  of  a  witness  can  only  be  shaken  and 
his  veracity  impugned  by  means  of  cross-examination,  all  state- 
ments that  have  emanated  from  other  persons  and  which  the 
witness  has  overheard  are  inadmissible,  seeing  that  they  have 
not  been  made  upon  oath  by  the  person  making  them,  and 
therefore  may  not  be  made  the  subject  of  cross-examination; 
if  for  instance,  the  witness  who  adduces  them  in  evidence  were 
subjected  to  cross-examination  his  invariable  answer  would  be, 
"  I  am  not  personally  making  the  statement  and  I  do  not  know 
whether  it  is   true  or  not." 

The  rule  as  to  hearsay  evidence  has  been  subjected  from  time 
to  time  to  a  good  deal  of  discussion,  as  it  very  often  excludes 
the  production  of  the  only  means  of  proof  available. 

"Hearsay"  is  subject  to  certain  limitations  or  exceptions,  which 
need   only   be   briefly   stated:  — 

(1)  Declarations  made  by  deceased  persons  are  admissible 
it  they  are  made  against  their  proprietary  or  pecuniary  interest. 
These  are  admitted  not  only  to  show  that  the  fact  was  against 
their  interest,  but  also  to  bring  some  other  independent  or 
collateral  fact   to   the  knowledge   of  the  Court. 

(2)  Entries  made  in  the  ordinary  course  of  business,  con- 
temporaneously with  the  act  to  which  they  relate,  are  admissible 
in  evidence  after  the  death  of  the  party  making  them,  but  only  to 
the  extent  of  proving  facts  which  it  is  the  duty  of  the  person 
making   the  entry   to  include   in  it. 

(3)  It  has  also  been  decided  in  a  well-known  case  that  where 
a  will  is  missing  and  there  is  evidence  to  rebut  the  presumption 
that  the  Testator  destroyed  the  will  with  the  intention  of  re- 
voking it,  declarations  made  by  the  Testator,  whether  before  or 
after  the  execution  of  the  will,  are  admissible  as  to  its  contents. 
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Any  statement  made  in  the  presence  of  the  accused  is  admis- 
sible in  order  to  show  his  conduct  when  he  heard  the  statement ; 
but  such  statement  is  not  to  be  accepted  as  evidence  that  the 
statement   is   true    (1). 

An  opportunity  is  often  given  to  a  witness  to  refresh  his 
memory  when  giving  evidence  by  referring  to  a  diary  or  record 
which  he  kept  at  the  time  the  occurrence  took  place,  but  if  so 
referred  to,  the  writing  may  be  called  for  by  the  opposing  party 
and  made   the  subject  of  cross-examination. 

When  this  record  is  referred  to  however,  a  witness  must  be 
prepared  to  swear  positively  to  the  facts  therein  stated,  and  that 
he  distinctly  recollects  that  the  entry  was  made  at  the  time  it 
was    written. 

If  he  is  not  prepared  to  do  this,  his  evidence  becomes  hearsay 
and   is   inadmissible. 

(c)  Subject  to  one  or  two  exceptions,  the  opinion  of  a  witness 
as  to  the  inference  to  be  drawn  from  a  certain  set  ol  facts  is 
inadmissible   as   evidence. 

For  instance  it  would  be  manifestly  unfair  to  the  accused  if 
a  witness  for  the  prosecution  who  has  deposed  to  certain  facts, 
were  to  so  far  usurp  the  functions  of  the  Court  as  to  be  allowed 
to  give  his  opinion  on  the  conclusion  to  which  such  facts  point. 

His  duty  is  to  confine  himself  to  the  facts  within  his  know- 
ledge, and  under  no  circumstances  to  offer  to  the  Court  an 
opinion  as  to  their  significance  or  bearing. 

Thus  on  a  trial  for  desertion  the  province  of  the  witness 
is  to  give  his  evidence  on  matters  relevant  to  the  accused's 
absence,  and  he  is  not  to  be  allowed  to  characterize  such  absence 
as   desertion    (2). 

As  has  been  stated  at  page  12,  the  crime  of  desertion  is 
wholly  dependent  upon  intention,  and  it  is  for  the  Court,  and 
the  Court  only,  to  satisfy  itself  whether  the  accused  formed 
an   intention   never   to    return    to    duty. 

The  principal  exception  to  this  rule  is  that  relating  to  the 
evidence    of    experts. 

(1).      M.M.L.   Chap.   VI.,   Para.    48. 
(2).      M.M.L.   Chap.  VI.,  Para.   63. 
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In  order  to  assist  the  Court  in  the  determination  of  the  matter 
in  issue,  skilled  experts  are  permitted  in  some  cases  to  state 
their  opinions  on  points  that  come  within  their  range  of  know- 
ledge. 

A  medical  man  may  be  asked  whether,  in  his  opinion,  a 
combination  of  .certain  elements  will  produce  a  particular  com- 
pound, or  whether  certain  defined  symptoms  are  present  in 
particular   diseases. 

Where  lunacy  is  set  up  as  a  defence,  an  expert  may  be  asked 
whether,  in  his  opinion,  the  symptoms  proved  to  be  exhibited 
by  the  alleged  lunatic  commonly  shew  unsoundness  of  mind, 
such  as  to  render  a  person  incapable  of  appreciating  the  nature 
of  his  act   (1). 

During  proceedings  at  a  Court  Martial,  an  Artillery  Officer 
may  be  asked  his  opinion  upon  points  arising  in  connection 
with  gunnery,  and  an  Officer  of  the  Royal  Engineers  as  to  the 
progress    of   an   attack. 

In  fact  all  such  information  may  be  called  for  as  is  not 
presumed  to  be  known  to  each  member  of  the  Court   (2). 

A  witness  skilled  in  the  comparison  of  hand-writing  is  also 
permitted  to  state  his  opinion  as  to  whether  certain  hand-writing 
in  dispute  has  or  has  not  been  written  by  a  particular  person. 

In  certain  special  cases,  opinions  may  also  be  given  by 
witnesses  affecting  the  conduct  of  an  accused  person  so  long 
as  the  opinion  is  the  result  of  observing  a  set  of  circumstances 
which  occurred  at  the  time  and  of  which  the  Court  is  not 
cognizant. 

(iii)   Who  May  Give  Evidence. 

Since  the  Criminal  Evidence  Act  of  1896  came  into  opera- 
tion, every  person  charged  with  an  offence,  and  the  wife  or 
husband  as  the  case  may  be,  of  the  person  so  charged,  is  a 
competent  witness  for  the  defence  at  every  stage  of  the  pro- 
ceedings whether  the  person  so  charged  is  charged  solely  or 
jointly   with  any   other  person,   and   the   wife   or   husband    of   the 

(1).      M.M.L.   Chap.   VI.,  Para.   65. 
(2).      M.M.L.    Chap.   VI.,   Para.   66. 
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person    shall,    with    certain    exceptions,    be    a    competent    witness, 
upon   the   application  of  the  person  so  charged. 

Persons  jointly  charged  with  an  offence  shall  be  deemed  to 
be  competent  to  give  evidence  for  the  defence,  but  not  for  the 
prosecution,  and  if  one  of  such  persons  applies  to  give  evidence 
he  must  not  be  cross-examined  with  a  view  to  establishing  the 
guilt   of  the  person  with  whom  he  is  jointly  charged. 

If  it  be  advisable  to  use  the  evidence  of  one  accused  against 
another  who  is  charged  jointly  with  him  in  connection  with  an 
offence,  the  latter  should  be  released  or  a  separate  verdict  of 
11  Not   Guilty  "   returned   against   him. 

Any   accused   person   whose  evidence   is    used   to   establish   the 

guilt    of    one    who   is    charged  jointly    with    him   is    said    to    turn 

King's   Evidence — in   short,   to  give  evidence  for  the  prosecution, 

in  order  to  establish  the  guilt  of  the  other   (1). 

Evidence  may  also  be  given  by  an  accomplice  against  his 
principal,  and  although  in  some  cases  a  conviction  would  be 
strictly  legal,  this  evidence  should  always  be  supported  by 
additional  corroborative  and  reliable  testimony,  and  especially 
where  the  proceedings  involve  the  identification  of  any  person 
or  persons  against  whom  his  evidence  is  directed   (2). 

A  witness  is  incompetent,  if,  in  the  opinion  of  the  Court, 
he  is  prevented  by  (a)  extreme  youth,  (b)  mental  disorder,  or 
(c)  lack  of  comprehension  or  recollection  regarding  the  special 
points  upon  which  he,  if  given  the  opportunity,  might  be  called 
upon  to  give  evidence    (3). 

If  a  witness  be  deaf  or  dumb  he  is  not  an  incompetent  witness, 
but  may  give  his  testimony  by  means  of  writing  or  by  signs, 
or  in  any  other  manner  intelligible  to  the  members  of  the  Court, 
provided  that  such  testimony  is  reduced  into  writing  or  such  signs 
made  in  open  Court   (4). 

1).  M.M.L.  Chap.  VI.,  Para.  84. 

2).  M.M.L.  Chap.  VI.,  Para.  85. 

3).  M.M.L.  Chap.  VI.,  Para.  87. 

4).  M.M.L.  Chap.  VI.,  Para.  87. 
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The  various  forms  of  religious  belief  do  not  lessen  the  impor- 
tance of  the  evidence  given  by  a  witness,  and  the  manner  in 
which  such  witnesses  are  sworn  in  no  way  affects  its  value. 

(iv)    How   Evidence  is    Given. 

The  duty  of  the  members  of  every  Court  and  those  having 
the  conduct  of  the  proceedings,  is  to  see  that  the  rules  of 
evidence    are    strictly    adhered   to. 

Sufficient  has  been  said  in  the  preceding  articles  to  indicate 
the  course  to  be  adopted  where  the  issue  to  be  tried  does  not 
involve  matters  of  a  complex  character,  nor  calls  for  the  deter- 
mination of  some  abstruse  point  arising  on  cross-examination. 

Speaking  generally,  the  points  to  which  especial  attention 
should  be  paid  when  the  evidence  of  witnesses  is  being  tendered 
to  the  Court  may  be  summarised  as  follows:  — 

(1)  That  all  witnesses  are  competent  to  give  evidence. 

(2)  That  the  evidence  is,  as  far  as  possible,  direct,  relevant  and 

admissible,  and  of  the  best  quality  obtainable. 

(3)  That    hearsay    evidence,    or    statements    made    orally    or    in 

writing  by  other  persons,  and  the  opinions  or  beliefs  of 
a  witness  are  rejected. 

(4)  That,  if  the  evidence  be  documentary,  it  is  properly  admis- 

sible, and  in  cases  where  verification  is  necessary,  duly 
verified. 

(5)  That  the  examination  and  cross-examination  of  all  witnesses 

is  fairly  and  properly  conducted. 

(6)  That  leading   questions,   when  examining  a   witness  in   chief, 

which  suggest  the  answer  it  is  expected  to  receive 
(unless  they  be  introductory),  are  not  allowed  to  be  put 
to    a    witness,    e.g.:  — 

(a)  Was  the  accused  at  the  upper  end  of  the  street  when 
you  first   saw  him  ? 

(b)  Did  you  see  the  accused  go  up  stealthily  behind  the 
deceased  and  strike  him  a  blow  with  a  knife  ? 

The   correct   way  of  putting  such  questions  is:  — 
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(a)  In  what  part  of  the  street  was  the  accused  when  you 
first  saw  him  ? 

(b)  What  did  the  accused  do  ?    (1). 

(7)  That    opportunities    of    retracting    or    explaining    should    be 

given  to  witnesses  who  have  become  confused  by  cross- 
examination. 

(8)  That  the  time  of  the  Court  is  not  wasted  by  the  introduction 

of,  or  discussion  upon,  matters  extraneous  or  irrevelant 
to   the   issue. 

(9)  That,   unless   corroborative   evidence  is   required,   no   witness 

is  called  to  testify  to  facts  that  have  already  been  de- 
posed to,  except  in  cases  where  the  accused  desires  that 
such   witnesses    should   be    cross-examined    (2). 

(10)  That,  where  the  accused  calls  a  witness  who  appears  to  be 

opposed  to  his  interests,  sanction  should  at  once  be  given 
by  the  Court  to  treat  him  as  a  hostile  witness,  and  the 
accused  should  be  permitted  to  put  to  him  not  only 
leading  questions,  but  also  to  cross-examine  him,  and 
to  treat  him  in  all  respects  as  if  he  were  a  witness  for 
the   prosecution    (3). 

(11)  That    the    re-examination    of    a    witness    should    be    strictly 

confined  to  doubtful  points  that  have  arisen  in  cross- 
examination,  and  if  new  matter  be,  by  permission  of  the 
Court,  introduced  in  re-examination,  the  other  side  may 
further   cross-examine    upon  it    (4). 

(12)  That,  after  the  examination  in  chief,  cross-examination  and 

re-examination  of  a  witness  has  been  concluded,  no 
further  questions  should  be  put  to  a  witness  except 
through   the   President   of   the   Court. 

(13)  That   Counsel,   whether  for  the  prosecution   or  the   accused, 

when  putting  a  question  to  a  witness  as  to  a  matter 
which  is  irrelevant,   except  so  far  as  it  affects  the   credit 

(1).  See  further  illustrations  M.M.L.  p.    81,  Para.    109. 

(2).  R.P.    75. 

(3).  M.M.L.   p.    82,   Para.    111. 

(4).  M.M.L.   p.    83,  Para.    118. 
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of  a  witness  by  injuring  his  character,  should  not  unduly 
press  for  an  answer  unless  the  members  of  the  Court 
are  satisfied  that  the  imputation  conveyed  by  the  question 
affects  their  opinion  as  to  the  credibility  of  the  witness. 

(14)  That  the  prosecutor  in  his  final  address  shall  neither  state 

as  a  fact  any  matter  which  has  not  been  proved,  nor 
allude  to  the  failure  of  the  accused,  nor  any  of  his 
witnesses,   to   give   evidence  on   oath. 

(15)  That,   when   the   credit  of  a   witness   called   by   the   accused 

is  impeached,  evidence  to  rebut  such  impeachment  should 
be  admitted  to  show  that  the  witness  is  worthy  of  credit. 
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